FEDERAL M NE SAFETY AND HEALTH REVI EW COW SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
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July 26, 1996

SECRETARY OF LABOR, . TEMPORARY REI NSTATEMENT
M NE SAFETY AND HEALTH ; PROCEEDI NG
ADM NI STRATI ON ( MSHA) , ;
On behal f of . Docket No. LAKE 96-139- DM
RONALD A. MARKOVI CH, ;
Conpl ai nant . NC-MD 96-02
V. :

M nnt ac Pl ant
M NNESOTA ORE OPERATI ONS,
USX CORPORATI ON
Respondent

ORDER DENYI NG COVPLAI NANT” S APPLI CATI ON FOR TEMPORARY
REI NSTATEMENT

Appear ances: Patrick L. DePace, Esq., Ofice of the Solicitor,
U. S. Departnent of Labor, C eveland, Onhio, for
Conpl ai nant ;
Gary R Kelly, Esq., U S. Steel Law Departnent,
Pittsburgh, Pennsylvania, for Respondent.

Bef or e: Judge Anthan

Uncontroverted Facts

Conpl ai nant, Ronal d Markovi ch, worked for Respondent’s
M nnesota Ore Qperations from 1969 until Septenber 26, 1995. At
about 1:30 p.m on Septenber 26, 1995, Conpl ai nant was sumoned
to the office of Thomas Hakal a, the Area Manager for the
Concentrat or where he worked. He was given a discipline notice
inform ng hi mthat he was bei ng suspended for five days subject
to discharge and was escorted off conpany property (Exh. R-17,
Mar kovich affidavit filed with the National Labor Rel ations
Board). The notice stated that he was bei ng suspended for
“Renoval or destruction of Conpany property (including notices)
(Exh. G6).”

The next norning a hearing was conducted pursuant to section
12(b) of Respondent’s Col |l ective Bargaining Agreenent with the
United Steelworkers of Anerica. On Septenber 28, Respondent
i nformed Conpl ai nant that it had decided to convert the
suspension into a discharge (Exh. R 11, R 17).



A week prior to the suspension/di scharge Respondent
installed a surveillance canmera in the Concentrator Step |
passenger elevator in order to secretly nonitor enployee
activity. Respondent contends that it did so to address
conplaints of violations of its no snmoking rules, the preval ence
of obscene personalized graffiti and harassnment of sonme enpl oyees
by ot her enpl oyees (Tr. 25).

In addition to installing the video canera, USX affixed No
Snoki ng stickers on three walls of this elevator. These stickers
were repeatedly renoved or damaged by enpl oyees on the el evator
and repl aced by nanagenent. On Monday, Septenber 18 and 19, the
signs in the elevator were white stickers saying sinply “No
Snoki ng” (Exh. G1). During the day on Tuesday, Septenber 19,
managenent began affixing a yellow sign which read as foll ows:

Removal or Destruction of any Conpany
Property (Including Notices) is a Violation
of USS General Rules & Regul ations
NO SMOKI NG | N ELEVATOR

These signs were al so repeatedly renoved and damaged. On
Thur sday, Septenber 21, managenent began affixing a red sticker
wth the same nessage (Tr. 30-33).

The canera recorded enployees in the elevator continuously
bet ween the norni ng of Monday, Septenber 18, 1995 and Mbonday,
Sept enber 25, 1995. When the tapes fromthe canmera were revi ewed
by USX managenent they identified seven enpl oyees out of the 250
who worked in the concentrator, as having renoved or danmaged No
Snoki ng stickers placed in the el evator.

One of the seven enpl oyees was a supervisor naned Kenneth
Koski, who was di scharged for destroying three No Snoking
stickers (Tr. 75-76). Wth regard to the six bargaining unit
(non-supervi sory) enpl oyees, Respondent concl uded as foll ows:

Conpl ai nant Ronal d Markovi ch renoved or tanpered with
28 No Snoking stickers on 16 separate occasions;

W I Iliam Barfknect renmoved or tanpered with one sticker
on one occasi on;

Ant hony Leoni renoved 3 stickers on one occasion;

Roger Manni nen renoved or tanpered with one sticker on
one occasi on;

Steven Lindborg renoved or tanpered with 3 stickers on
3 separate occasions;



Ronal d Johnson renoved or tanpered with 2 stickers on 2
occasi ons.

(Tr. 90).

WIlliam Sm th, Respondent’s nmanager of Enpl oyee Rel ations,
contends that in deciding whether to suspend or term nate these
enpl oyees he nmade a distinction between those who only tanpered
or renoved stickers once and those who did it nore than once.
Those who renpved or danmaged No Snoking stickers nore than once
were di scharged. Those who were recorded doing so only once were
suspended (Tr. 54-55).

M. Smth concedes that Respondent was not entirely
consistent in making these distinctions. Thus, it decided to
suspend rather than discharge M. Lindborg. Smith' s rationale
was that it was hard to distinguish Lindborg, who tanpered with 3
stickers on 3 occasions, from Leoni, who tanpered with 3 stickers
on one occasion. Mreover, Smth believed that Lindborg shoul d
be given a break for telling the truth at the 12(b) hearing (Tr.
61-2, 65, 72, 91-93). Thus, the end result was that Markovich
and Johnson were discharged while the other four mners received
suspensi ons. Johnson apparently won his job back in arbitration.
Thus, Conplainant is the only rank-and-file m ner who was
di scharged for renoving and tanpering with No Snoking stickers.

Conplainant’s Activities Protected Under the Federal M ne Safety
and Health Act

Ronal d Markovich had been a m ners’ representative under the
Federal M ne Safety and Health Act for 19 years. At about 7:15
a.m on the norning of Septenber 26, 1995, another m ner handed
Mar kovich a witten safety conplaint (Exh. R-2, p. 93).

Mar kovi ch took the conplaint to safety director’s office where
Ti not hy Kangas, an assistant to the director, was waiting for
MSHA | nspector Allen Brandt. Brandt was already on site to

i nspect anot her area of Respondent’s plant.

After Conplai nant presented the witten safety conpl aint, he
acconpani ed I nspector Brandt and M. Kangas to the Second fl oor
of the concentrator, where Brandt investigated the conplaint.
Before the inspection started, Mrkovich told Brandt, apparently
wi thin earshot of Kangas, that if they saw any MSHA viol ati ons
and Brandt didn’'t issue a citation, the union wuld *“conference”
these conditions (Exh R 17). This “conference” is essentially an
appeal to Brandt’s supervisors.

During the inspection Brandt issued Respondent 22 citations,
12 of which were “significant and substantial (S & S)” (Exh. R-2,
p. 95). Kangas' reaction to the inspection was recounted by
Conpl ai nant at his arbitration hearing and in an affidavit filed



with the National Labor Relations Board. At page 2 of the
affidavit he relates that:

The inspection went for half a day until noon
and | woul d guess that the MSHA inspector and
mysel f both pointed out about the sane nunber
of violations. During the inspection Tim
Kangas said that this really pisses himoff.
Al t hough this is the only comment he nade |

t hi nk he was mad about the fact that we were
poi nting out such a |arge nunber of

citations.

(Exhibit R 17, page 2 of Markovich affidavit).

At his arbitration hearing in Decenber 1995, Markovich
testified:

Ti m Kangas during the inspection said, “This
really pisses nme off.” | said, “It pisses ne
off, too, Timmy.” | says, “If we are talking
about the same thing here that nothing is
done and here we are on anot her

i nspection.”. ..

(Exhibit R-2, p. 95).

Procedural History

Conpl ai nant filed a grievance concerning his
suspensi on/ di scharge which was heard by an arbitrator in
Decenber, 1995 and denied in March, 1996 (Exhibit R 1 and R-2).
In October, 1995, he filed a charge with the National Labor
Rel ati ons Board (Exhibit R-15). The Board’s Regional Director
declined to issue a conplaint on his behalf (Exhibit R-16).

On Cctober 11, 1995, Markovich filed a discrimnation
conplaint wwth MSHA. He asserted that he believed he was
di scharged because of “enthusiastic performance” of his duties as
a Union Safety Representative. He al so asserted that other
enpl oyees commtted the sane and/or simlar violations (of
conpany rul es) and were not discharged. This referred to the
fact that Respondent fired only two of the six union nenbers
identified as tanpering or destroying No Snoking stickers in the
conpany’ s vi deo.

On June 24, 1996, the Secretary of Labor filed an
Application for the Tenporary Reinstatenment of M. Markovich with
t he Review Conm ssion. An affidavit attached to that application



al l eges that Respondent’s articul ated reason for the discharge of
Conpl ai nant (renoving and tanpering with No Snoking stickers) is
pretextual. On July 3, 1996, Respondent requested a hearing on
the application. Pursuant to an agreenent with the parties the
hearing was held in Duluth, Mnnesota on July 18, 1996.

The | ssue Presented

Section 105(c) (1) of the Federal M ne Safety and Health Act
provi des that:

No person shall discharge or in any manner

di scrim nate agai nst or cause to be discharged
or cause discrimnation against or otherw se
interfere with the exercise of the statutory
rights of any ... mner because such mner ...
has filed or made a conplaint under or rel ated
to this Act, including a conplaint notifying

the operator or the operator's agent ... of an
al | eged danger or safety or healthviolation

or because such mner ... has instituted
or caused to be institutedany proceeding
under or related tothis Act ... or because of
the exercise by such mner ... of any statutory

right afforded by this Act.

The Federal M ne Safety and Health Revi ew Commi ssi on has
enunci ated the general principles for analyzing discrimnation
cases under the Mne Act inSec. ex rel. Pasulav. Consolidation
Coal Co., 2 FMSHRC 2786 (Cctober 1980), rev'd on other grounds
sub nom Consolidation Coal Co v. Marshall, 663 F.2d 1211
(3d Cir. 1981), and Sec. ex rel. Robinette v. United Castle Coal
Co., 3 FMSHRC 803 (April 1981). In these cases, the Conm ssion
held that a conpl ai nant establishes a prim facie case of dis-
crimnation by show ng 1) that he engaged in protected activity
and 2) that an adverse action was notivated in part by the
protected activity.

The operator nmay rebut the prima facie case by show ng
either that no protected activity occurred, or that the adverse
action was in no part notivated by the protected activity. If
t he operator cannot thus rebut the prima facie case, it may stil
defend itself by proving that it was notivated in part by the
m ner's unprotected activities, and that it would have taken the
adverse action for the unprotected activities al one.

In a tenporary reinstatenment proceeding, the Secretary need
not establish that it will, or is even likely to, prevail in the
di scrim nation proceeding. Pursuant to the procedural rules of
the Comm ssion, 29 C F.R 8 2700.45(d), the issue in a tenporary



reinstatenent hearing is limted to whether the mner's conpl ai nt
was frivolously brought. The Secretary of Labor has the burden
of proving that the conplaint was not frivol ous.

The legislative history of the Act provides that the
Secretary shall seek tenporary reinstatenent, "[u]pon determ ning
that the conpl aint appears to have nerit." The Eleventh Circuit,
in JimWlter Resources, Inc. v. FMSHRC, 920 F.2d 738, 747
(11th Cir. 1990), concluded that "not frivolously brought" is
i ndi stingui shable fromthe "reasonabl e cause to believe" standard
under the whistleblower provisions of the Surface Transportation
Assi stance Act. Further, that court equates "reasonabl e cause to
believe" with a criteria of "not insubstantial or frivolous" and
"not clearly without nerit" 920 F.2d 738, at 747 and n. 9.

The Secretary has not net his burden of proving that M.
Mar kovich’s conpl aint was “not frivolous” or that his decision to
seek tenporary reinstatenent was “not frivol ous”.

It is uncontroverted that Conplai nant engaged i n protected
activity over a period of 19 years as mners’ representative. It
is also uncontroverted that he engaged in protected activity the
nmor ni ng of his suspension when he transmtted another mner’s
conpl aint to Respondent and acconpani ed the MSHA i nspector and
managenent representative. For purposes of this proceeding, |
take it as given that he pointed out to the inspector many of the
conditions for which citations were issued. Nevertheless, |
conclude that the Secretary has not established a nexus between
Conpl ai nant’ s protected activity and his discharge. Moreover,
the Secretary has not established that it is reasonable or “not
frivolous” to contend that such a nexus exists.

As the Comm ssion and Federal Courts have repeatedly noted,
it is rare that a link between an adverse action and protected
activity wll be supplied exclusively by direct evidence.

Usual Iy discrimnation can be proven only by circunstanti al

evi dence upon which the trier of fact draws an inference
regardi ng the enployer’s notivation, Secretary of Labor on behal f
of Chacon v. Phel ps Dodge Corporation 3 FMSHRC 2508, 2510
(Novenber 1981).

The nbst common circunstances upon whi ch such an inference
may be based are the enployer’s know edge of the protected
activity, hostility towards the protected activity (aninus),
coincidence in tinme between the protected activity and the
di scharge or other adverse action, and disparate treatnment of the
conpl ainant and simlarly situated enpl oyees, | bid., at 2510.

Wth regard to these factors, | assune for purposes of this



proceedi ng that Respondent was aware of Markovich's role in the
Sept enber 26 MSHA inspection when it decided to discharge hi
While the timng of a discharge may be evidence of a nexus with
the protected activity, or evidence of aninus towards the
protected activity, that is not always the case. Were, as in
the instant case, an enployer at the sanme tine becones aware of a
legitimate unprotected reason to di scharge an enpl oyee, an
inference linking the protected activity and the adverse action
may not necessarily be drawn.

The evidence in this record is overwhel mng in indicating
t hat Respondent’s stated reason for the discharge, Mrkovich's
renoval and tanpering with No Snoking signs, was not pretextual.
It is clear that Respondent considered destruction of these
notices to be a very serious matter. This is established to ny
satisfaction by the discharge of foreman Koski

It is not unheard of for an enployer to discharge other
enpl oyees to cover up its notives for discharging a union or
safety activist. However, | place very great weight on the fact
t hat Respondent fired one of its foreman for the sanme reasons
that it fired Markovich. It is not reasonable to contend that it
woul d have done so sinply to conceal its notives in discharging
Conpl ai nant .

| also place very great weight of the |ack of evidence
regardi ng ani nus towards Conplainant’s protected activity. The
only such evidence are the statenents made by M. Kangas which

are quoted earlier in this decision. | consider these statenents
to be very anmbiguous. It is not at all clear whether Kangas was
angry at M. Markovich or considered himto be responsible for
the nunber of citations received. | also consider it inportant

t hat Markovich was nerely transmtting the conpl aint that gave
rise to the inspection. There is virtually nothing to indicate
t hat he caused Respondent to get citations it would otherw se
have not received.

'Respondent’ s enpl oyee rel ati ons manager, WIlliam Sm th,
testified that he was unaware of the inspection when he revi ewed
the video and deci ded to suspend Markovich and the other mners
observed tanpering with the stickers. However, the final
deci sion to di scharge Markovich, which is what is really at issue
in this case, was made the next day and | assune Respondent’s
managenent was aware of his participation in the inspection by
Sept enber 27.

2The Secretary argues that retaliation was taken for
Mar kovi ch’s activities as mners’ representative for the past 19
years. There is nothing in this record to support such a
contention other than the assertions of Conplainant and his wfe.
To conclude that the Application is “not frivolous” on such a
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It is possible that Respondent was irritated enough by the
Septenber 26 citations that it decided to fire Markovich rat her
than nerely suspend him However, | deemthe evidence supporting
this theory to be so speculative that it falls short of
establishing that Markovich's conplaint and the Secretary’s
decision to seek tenporary reinstatenent are “non-frivol ous.”

Conpl ainant’s claimof disparate treatnent vis-a-vis other
rank and file enployees is sinply without nerit. Disparate
treatment which allows for an inference of retaliatory discharge
is different treatnment of individualswho are simlarly situated,
see, Hayes v. Invesco, Inc., 907 F. 2d 853 (8th Cir. 1990). M.
Mar kovi ch’ s of fenses of Respondent’s rules were of a totally
different order than that of the other rank-and-file mners
(i ncluding M. Johnson, who Respondent also tried to firej. The
di stinction Respondent drew between Conpl ai nant and ot her
enpl oyees is a rational one.

The Secretary in cross-examining M. Smith raised legitimte
guestions as to whether Markovich actually renoved or tanpered
with 28 signs on 16 occasi ons. However, it is absolutely clear
that he tanpered or tried to renpove nmany signs on a nunber of
occasions--far nore than any other enployee. Wile, it may al so
be possible that sone of these signs were renoved because they
contained offensive graffiti (Markovich's excuse for his
actions), it is clear that many of these signs had no graffiti on
t hem

One may question the justice of discharging an enployee with
26 years of service for tanpering with No Snoking signs in an
el evator. The Secretary may al so be correct in arguing that
Respondent could have nmade its point with its enpl oyees w t hout
di schargi ng Markovich. However, there is no reason on the record
before nme to conclude that Respondent did not discharge M.
Mar kovi ch for reasons other than those it articulated. The
Secretary’s assertions to the contrary | consider to be nothing
nore than specul ative and w thout any reasonable basis. |
therefore conclude that he has not established the Application

theory would require the reinstatenent of any mners’
representative regardless of his or her unprotected conduct.
Congress could not have intended such cavalier application of the
tenporary reinstatenent feature of the Act.

31 reject the Secretary’'s argunent that Respondent’s
reconsideration of its initial decision to fire M. Lindborg
rai ses a non-frivol ous issue of disparate treatnment. Lindborg’' s
transgressi ons were not conparable to those of Conpl ai nant.

8



for Tenporary Reinstatenent to be “not frivolous” and dism ss the
application®

ORDER

The Secretary of Labor’s application for the tenporary
rei nstatenment of Ronald Markovich is herebyD SM SSED.

Arthur J. Anthan
Adm ni strative Law Judge

Di stri bution:

Patrick L. DePace, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, 881 Federal Building, 1240 East Ninth
Street, C eveland, OH 44199 (Certified Mil)

Gary R Kelly, Esq., U S. Steel, Law Departnent, 600 G ant
Street, Suite 1580, Pittsburgh, PA 15219-2749(Certified Mil)

“Two other issues are raised by the Secretary. One is
Respondent’s refusal to hold a fact-finding nmeeting prior to the
12(b) hearing on Septenber 27, 1995. | see no significance in
this fact because none of the six enployees had such a neeting
and Mar kovi ch had an equi val ent opportunity to present facts on
his behal f at the 12(b) heari ng.

A second issue is whether the conpany may have been wong in
concl udi ng that Markovich fabricated evidence at the 12(b)
heari ng when he produced two red stickers with obscene graffiti.
Even if sone of the stickers he renoved or tanpered with had such
graffiti many of themdid not. |[|f Respondent was wong about the
two stickers | fail to see how this evidence would be materi al
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